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The Judiciary Committee, to whom was referred the resolution 
offered by Mr. Zinn, as follows: 


“ Resolved, That inasmuch as the Constitution of West Virginia, 
article VIII, section 1, declares that taxation shall be equal and uni- 
form throughout the State, the Committee on the Ba. is 
hereby requested to take into consideration the propriety of levy- 
ing a tax on all United States Government Bonds and Securities of 
every description belonging to the citizens of the State of West 
Virginia, in the same manner that other property belonging to.the 
citizens of the State is taxed,” 


Have maturely considered the subject in informal joint commit- 
tee, composed of the Judiciary Committees of the Senate and 
House, of Delegates, and respectfully report that in our opinion 
the Legislature has no power to levy a tax on “United States Gov- 
ernment Bonds and Securities of every description belonging to 
the citizens of the State of West Virginia, in the same manner that 
other property belonging to the citizens of the State is taxed,” for 
the following, among other reasons : 

The second section of the sixth article of the Constitution of the 
United States, in defining the powers of the general government, 
says: “This constitution, and the laws of the United States which 
shall be made in pursuance thereof; and all treaties made, or 
which shall be made under the authority of the United States, 
shall be the supreme law of the land, and the Judges in every 
State shall be bound thereby, anything in the constitution or laws 
of any State to the contrary notwithstanding.” . 

From this provision it is plain that the Constitution of the 
United States and the laws of the United States made in pur- 
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suance thereof, and certain treaties are the supreme law of the 
laud, and that whenever the constitution or law of any State 
comes in conflict with the Constitution or law of the United States, 
the Constitution or law of the State, so far as inconsistent with, 
must yield to, the Constitution or law of the United States. 

The VIII section of the 2d article of the Constitution of the 
United States, in defining the powers of Congress, provides that 
Congress shall have power “to borrow money on the credit of the 
United States.” i 

During the existence of the rebellion which has but lately closed, 
it became necessary to exercise freely this power, “to borrow money 
on the credit of the United States,’ to meet the demands on the 
general government to enable it to supply the brave soldiers who 
had so nobly clothed themselves in blue, and ranged themoe lyer 
under the stars and stripes. 

By an act of Congress entitled “An act to authorize the issue of 
United States Notes, and for the redemption or funding thereof, 
and for funding the floating debt of the United States,” approved 
February 25, 1862, United States Statutes at Large, vol. 12, page 
345, section 2, it is provided, among other things, that ‘‘all Stocks, 
Bonds and other Securities of the United States held by indi- 
viduals, corporations or associations, within the United States, shall 
be exempt from taxation by or under State authority.” l 

Under this act, which is the first one of the kind passed after the 
beginning of the war, large amounts of United States Notes, 
Stocks, Bonds and other Securities were issued, which, as well as 
all other United States Stocks, Bonds and other Securities issued 
before that time, according to the express provision of the act, are 
“exempt from taxation by or under State authority.” 

By another act of Congress entitled “An act to provide ways 
and means for the support of the Government,’ approved March 
8d, 1868, United States Statutes at Large, vol. 12, page 709, sec- 
tion 1, it is provided, among other things, that “all the Bonds and 
Treasury Notes or United States Notes, issued under the provisions 
of this act, shall be exempt from taxation by or under State or 
municipal authority.” ; 

By another act of Congress entitled “An act to provide ways and 
means for the support of the Government and for other purposes,” 
approved June 30, 1864, United States Statutes at Large, vol. 13, 
page 218, section 1, among other things it is provided that ‘tall 
Bonds, Treasury Notes and other obligations of the United States 
shall be exempt from taxation by or under State or municipal 


authority.” 
i 


And by another act of Congress, entitled “An Act to amend an 
act entitled ‘An Act to provide-ways and means for the support of 
the Government, and for other purposes,’ approved June 30th, 1864,” 
approved, January 28, 1865, United States statutes at large, vol 
13, page 425, section 1, it is provided among other things that 

“such notes” —meaning treasury notes to be oe under the act— 
“shall be exempt from taxation by or under State or ‘municipal au- 
thority.” -— 

Under some one of these four several acts of Congress, “all United 
States Government bonds and securities of every description,” now 
in existence have been issued, except the few issued before February 
25, 1862, and are by the express provision of the act under which 
issued, exempt from taxation “by or under State or municipal au- 
thority,” and the few which issued before February 25, 1862, are 
exempt from like taxation_by the act approved on that day. 

It will be observed that section I, of article VIII, of the Consti- 
tution of this State, referred to in the resolution under considera- 
tion, which provides that, “Taxation shall be equal and uniform 
throughout the State, and all property, both real and personal, shall 
be taxed in proportion to its value,” is inconsistent with these four 
several acts of Congress, so far as the acts of Congress exempt from 
taxation “by or under State or municipal authority,’ “United 
States Government bonds and securities of every description,” and 
so far as inconsistent with the said acts of Congress must yield to 
them, according to section II of article VI of the Constitution of the 
United States, hereinbefore referred to. 

The subject of the power of a State to tax United States securi- 
ties has repeatedly been before the Supreme Court of the United 
States, and has uniformly been oe against the right of a State 
to tax them. 

The last case, in the knowledge of your committee, before the Su- 
preme Court of the United States, was the case of the Bank of Com- 
merce vs. New York City, reported in 2 Black’s Reports, page 620, 
in which it was decided that, “Stock of the United States is not 
subject to taxation under the laws of a State,” and “a State law for 
that purpose‘is unconstitutional.” 

Mr. Justice Nelson, while giving the opinion of the court in the 
case, referring to what had been decided by the same court in four 
other similar cases at different times before it, said: “The doctrine 
maintained in those cases is, that the powers granted by the people 
of the States to the General Government and embodied in the con- 
stitution, are supreme within their scope and operation, and that 
this Government may exercise these pues in ae appropriate de- 


by ; 


s 4 


partments, free and unobstructed by any State legislation or au- 
thority. That within this limit this Government is sovereign and 
independent, and any interference by the State Governments, 
tending to the interruption of the full legitimate exercise of the 
powers thus granted, is in conflict with that clause of the Constitu- 
tion which makes the Constitution and Laws of the United States 
passed in pursuance thereof ‘the supreme law of the land.’ ” 

‘The result of this doctrine is, that the exercise of any authority 
by a State Government trenching upon any of the powers granted 
to the General Government is, to the extent of the interference, an 
attempt to resume the grant in defiance of constitutional obligation; 
and more than this, if the encroachment or usurpation to any extent 
is admitted. the principle involved would carry the exercise of the 
authority of the State to an indefinite limit, even to the destruction 
of the power.” z - 

The same Judge then proceeds: “ The conclusive answer to the 
attempted exercise of State authority in all these cases is, that the 
exercise is in derogation of the powers granted to the General Gov- 
ernment within which it is admitted itis supreme. That Govern- 
ment whose powers, executive, legislative or judicial, whether it is 
a Government of enumerated powers like this one or not, are subject 
to the control of another distinct government, cannot be sovereign 
or supreme, but subordinate and inferior to the other. This is so 
palpable a truth that argument would be superfluous. Its functions 
and means essential to the administration of the Government and 
the employment of them, are liable to constant interruption and 
possible annihilation. The case in hand isan illustration. The- 
power to borrow money on the credit of the United States is ad- 
mitted. Itis one of the most important and even vital functions 
of the General Government, and its exercise a means of supplying 
the necessary resources to meet exigencies in times of peace or war. 
But of what avail ig the function or the means, if another govern- 
ment may tax it at discretion. It is apparent that the power, 
function or means, however important and vital, are at the mercy 
of that government. And it must be always remembered, if the 
right to impose a tax at all exists on the part of the other govern- 
ment, it isa right which, in its nature, acknowledges no limits.” 

H. ©. McWnHorter, Ch'n. 
Harrison Haaans. 
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NATHAN GOFF. 

M. L. LockHaRt. 


